KB TH LALCERBALGH
| BLA 96- 26 Deci ded February 5, 1998

Appeal froma Decision by the New Mexi co Sate Gfice, Bureau of Land
Managenent, decl aring mning clai ns abandoned and void. NWC 162515
t hrough NWC 162519.

Rever sed and renmanded.

1 Mning dains: Recordation of Certificate or Notice of
Location--Mning dains: Relocation--Mning A ains:
Rental or d ai mMiintenance Fees: General ly

Afinding that mning clains were voided by a failure
to conply with mining cla mnai ntenance fee filing
requi renents is reversed and renanded for further

revi ew when the mner offers evidence tending to show
his voided | ocations related back to prior clains for
whi ch conpl i ance wth cl ai mnai nt enance requi renents
was deferred under provision of 43 CF. R § 3833.1-

6(e) (1) (1994).

APPEARANCES  Kei th Lauder baugh, A buquer que, New Mexi co, pro se.
(PN ON BY ADM N STRATI VE JUDGE ARNESS

Kei t h Lauder baugh has appeal ed froma July 24, 1995, Decision of the
New Mexi co Sate (fice, Bureau of Land Managenent (BLN), finding mining
clai i NWC 162515 t hrough NWC 162519 abandoned and voi d. The Deci si on
found that Lauderbaugh failed to either pay mai ntenance fees in the anount
of $100 per clai mper year, or to submt a nai ntenance fee wai ver
certification (an application for a snall mner exenption) and file
supporting assessnent work notices on or before August 31, 1994, in
accordance wth Departnental regul ations found at 43 CF. R § 3833,
i npl enenti ng the Qmi bus Budget Reconciliation Act of August 10, 1993, 30
USC 88 28(f) through (i) (1994).

Lauder baugh' s appeal fromBLMs Decision was tinely. The record shows
he filed | ocation notices for clains he naned Enperial Lode #2 Mne (NWC

162515) and The Rough R der Mne, The Rough R der #2 Mne, Rough R der #3
Mne, and Rough R der #4 Mne (NWC 162516 t hr ough NWC 162519)

142 | BLA 331

WAW Ver si on



| BLA 96- 26

on August 15, 1994. Included wth his filing was a $100 | ocation fee and a
$5 service fee for each claim The case file contains no record that he
pai d mai nt enance fees or clained a small miner exenption fromsuch paynent.

In his Satenent of Reasons on appeal (SR, Lauderbaugh asserts that
these clains are "rel ocations” of clains |ocated in 1984 and nunbered NWC
133874 t hrough NMMC 133877 (naned The Rough R der 1 through 4), for which
he was granted a defernent fromannual assessnent work pursuant to 43
CFR 8 3833.1-6(e)(1) (1994). Two BLMDecisions dated July 1, 1994, and
Cctober 13, 1995, grant defernent fromannual assessnent work begi nning on
Septenter 1, 1994, and continuing until August 31, 1996. An effect of such
grants is that "mai ntenance fees are deferred for the upcom ng assessnent
year." 43 CF R § 3833.1-6(e)(1) (1994). Lauderbaugh clains that since
the 1984 and 1994 clains are the sane, the defernent granted to the 1984
| ocations should apply to the 1994 clains as well, and that BLMi nproperly
decl ared the cl ai ns abandoned and void for failure to pay clai mna ntenance
f ees.

The records kept by BLMfor both sets of clains reveal that, on My 9,
1994, Lauderbaugh filed a petition for defernent of annual assessnent work
onthe 1984 clains. On July 1, 1994, BLMissued a tenporary defernent from
perfornance of annual assessnent work for "a period of 1 year begi nning
Septentber 1, 1994, and ending on August 31, 1995." The case file does not
show when Lauder baugh received this notice, but he states he received the
def ernent decision after filing the 1994 | ocation notices that changed t he
original clai mboundaries. The record further shows that on August 30,
1995, he requested an extension that was granted for the 1984 clains for "a
period of 1 year fromSeptenber 1, 1995 and endi ng on August 31, 1996."
(Decision dated Cct. 13, 1994, at 1.)

h August 15, 1994, Lauderbaugh filed |l ocation notices wth BLMof a
July 1, 1994, "relocation” of his 1984 clains. The BLMdid not file these
docunents in the case file kept for NMWMC 133874 t hrough NMMC 133877, but
assigned the clains new serial nunibers, NWC 162515 t hrough NMWMC 1625109.
Location notices for NWC 162515 t hrough NMWMC 162519 recite the | ocati ons
are relocations of clains | ocated on Novenber 14, 1984, as the Rough R der
unpatented clains. Location notices and plat naps for both the 1984 and
1994 cl ai ns show themto be located in the SE/MNE/aof sec. 33, and SWNW. of
sec. 34, T. 10S, R 19 N, New Mxico Principal Meridian. dains NWC
162515 and NWC 133874 share the sane western boundary adj acent to the east
boundary of Enperial Lode 1201, a patented mining claim Beginning wth
this common boundary, each set of clains runs contiguously fromwest to
east, wth NWC 162515 t hrough NWC 162519 general | y overl appi ng NWC
133874 through NMMC 133877, al though not w thout boundary nodifications.

The | ocation notices and naps reveal that Lauderbaugh has created five
clains on | ands previously occupied by four, but not wthout addi ng new
lands, prinarily al ong the easternnmost boundary of NWC 133874. Wiile the
Enperial Lode #2 Mne (NWC 162515) is a narrow claimthat partially
overl aps the 1984 Rough R der #2, suggesting that no new | ands have been
added
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to the clains, a conparison of the 1984 and 1994 clains reveal s that, al ong
the northern boundary, total west-to-east footage of the later-filed clains
has been expanded over that clained earlier by 425 feet. Aong the

sout hern boundary, the later-filed clains expand the total west-to-east
footage of the earlier-filed clains by 825 feet.

[1] Because Lauderbaugh | abel ed his 1994 clains "rel ocations,” rather
than "anendnents,” BLMtook the | abel s at face value, created newfiles for
the clains, and assigned themnew seria nunbers. This is not a first-tine
occurrence. In a parallel case reported as Edward E Hlis, 101 I BLA 272
(1988), we found that when:

a specifically identified mning cla mhas been recorded tw ce
wth BLMby the sane | ocators, the second tine as a relocation, a
finding that the claimas rel ocated i s abandoned and void for
failure to file evidence of assessnent work, on the ground the
proof of labor filed wth BLMreferred only to the serial nunier
assigned to the earlier recordation, will be reversed in the
absence of evidence the rel ocati on was adverse to the earlier

| ocation rather than an anended | ocati on whi ch rel ates back.

If, therefore, Lauderbaugh's 1994 |ocation notices anended his 1984
clains for which defernents were granted, BLMshoul d nerge the files and
apply the defernents to the anended cl ai ns.

Departnental regulation 43 CF. R 8 3833.0-5(p) defines an anmended
location to nean "a location that is in furtherance of an earlier valid
location and that may or may not take in different or additional
unappropriated ground.” Wiile several prior decisions by this Board
indicate a purported anendnent that includes new |l and cannot stand as an
anended | ocation, see, e.g., Patsy Brings, 119 IBLA 319, 325 (1991), and
cases cited therein, those cases arose when additional |ands clained by
anendnent were segregated or wthdrawn frommneral entry prior to the
purported anendnent. Nbonetheless, 43 CF. R § 3833.0-5(p) (1994) provides
that anended locations "may * * * take in different or additional
unappropriated ground." (Ephasis supplied.) See also R Gail Tibbetts,
43 1 BLA 210, 216-17 (1979), wherein the Board defined "an ' anended
| ocation as [one] nmade in furtherance of an earlier valid | ocation which
nay or may not take in different or additional ground.” (Enphasis
supplied.) In Tibbetts al so, the determning factor was whet her adverse
rights attached to the additional |ands between the original and anended
locations. 1d. at 217.

Lauder baugh's SCR and the timng of actions by BLMand Lauder baugh
indi cate that Lauderbaugh intended to anend the 1984 clains in 1994. \Mat
is not clear fromthe record i s whet her Lauderbaugh has added appropri at ed
lands (lands to which rights adverse to his own attached prior to the
attenpted anendnents), to his earlier clains, naking themin fact
“relocations," rather than anendnents. See 43 CF. R § 3833.0-5(p).

In Estate of Van Dol ah, 95 I BLA 132 (1987), the Board renanded for
further reviewa BLMdecision declaring a mning claimnull and voi d, based
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on a show ng that the claimwas an anended | ocation, rather than a
relocation. In this case, because BLMhas not rul ed whet her the anended
clains include additional unappropriated | ands, we renand the case files in
order that BLMnay determine, in the first instance, whether the additional
lands clained in 1994 w |l cause Lauderbaugh's attenpt to anend the
locations to fail. 1In determning whether the clains were in fact anended,
the original location notices and the anended notices nust be construed
together, and if sufficient when so construed, the locations wll be valid.
See Estate of Van Dol ah, supra.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis reversed and renanded for action consistent wth this
opi ni on.

Franklin D Arness
Admini strative Judge

| concur:

David L. Hughes
Admini strative Judge

142 | BLA 334

WAW Ver si on



